Beforethe
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554
In the Matter of )
Modernizing the E-rate ) WC Docket No. 13-184

Program for Schools and Libraries )

To: The Commission

REPLY COMMENTSOF THE NAVAJO NATION TELECOMMUNICATIONS
REGULATORY COMMISSION (NNTRC)

The Navajo Nation Telecommunications Regulatory @assion (“NNTRC”), through
undersigned counsel, and pursuant to Sections h4d3.419 of the Commission’s rules (47
C.F.R. 88 1.415 & 1.419), respectfully submits éhBeply Comments in the above-referenced
proceeding in response to Notice of Proposed Ritemgaissued July 23, 20131n support of
these Reply Comments, NNTRC submits:

In its Comments, filed September 16, 2013, the NNTBsponded generally to tke
rate NPRM, pointing out the fundamental problem with the digfon of “library,” as interpreted
by the FCC, and the need to recognize the sovayeif ribes when it comes to designating
what qualifies as a library on their reservatiofiie NNTRC also pointed out the need for
flexibility for Tribes in complying with the tighleadlines established by USAC, especially as

those deadlines related to construction projedbschvoften take much longer on tribal lands

! Notice of Proposed Rulemaking, FCC 13-100, rel@dsdy 23, 2013 (hereinafteE-rate NPRM").

The Commission set September 16, 2013 as thealdfiérfig comments and October 16, 2013 for filing
reply comments. By Public Notice, DA 13-2025, dafictober 17, 2013, the FCC reset the date for
filing reply comments to November 8, 2013, follogithe government shutdown. These Comments are
therefore timely filed.
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based on the remoteness and ruggedness of these asaevell as the general lack of local
expertise in wiring schools and libraries.

NNTRC now turns to portions of tlierate NPRM which seek input from tribes as to
specific questions asked therein.

1. E-rateTribal Priority (Paragraph 114)

The NNTRC fully supports the adoption of a Tribabfity for the E-rate prograrhAs
the Commission points out, Indian Country represenme of the most unserved and
underserved areas of AmeritaMany reservations, such as the Navajo Natiasaremote
that broadband has simply passed them by. Prayibnnections for schools and libraries on
the Navajo Nation, especially outside of the mé&avns such as Window Rock, Tuba City, and
Kayenta, has proven difficult, and expensive.

The Tribal Priority in broadcasting has alreadyeroto be successful. To date, the
Media Bureau has granted two new allocations forf&éilities, one for Navajo Technical
College in Crownpoint, New Mexicband one for Peach Springs, Arizona for the Hualapa
Tribe> A second Tribal Priority broadcast channel hantsought on the Navajo Nation for
Tohatchi, NM® Each of these allocations will bring new, diversative voices to the airwaves,
and act as important sources of news and informdtiothe communities they will serve.

In establishing the Broadcast Tribal Priority, @C had this to say about the

relationship between the FCC and tribes:

2 E-rate NPRM, ] 114.

3 Improving Communications Services for Native Nations, Notice of Inquiry, CG Docket 11-41,
released March 4, 2011, 1 1-3.

* Amendment to Section 73.202(b) (Crownpoint, NM), DA 13-325, released March 1, 2013.
®> Amendment to Section 73.202(b) (Peach Springs, AZ), DA 13-326, released March 1, 2013.
® See, Petition of Navajo Nation (KTNN) to allocate ChahB68C2 to Tohatchi, NM, filed July 10, 2013.
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In the Rural NPRM, the Commission noted the marked disparity in Nagive
American and Alaskan Native population of the Udittates, compared to the
number of radio stations licensed to, or providsmgnificant signal coverage to,
lands occupied by members of federally recognizeteAcan Indian Tribes and
Alaska Native Villages. The Commission also emydeak the historic federal
trust relationship between itself and the Tribespart of the relationship between
the United States government and the sovereigonstihat are Tribes. More
specifically, the Commission noted that Tribes haweobligation to “maintain
peace and good order, improve their condition,béista school systems, and aid
their people in their efforts to acquire the arfscwilized life,” within their
jurisdictions, and that the Commission has a langding policy of promoting
tribal self-sufficiency and economic developmerst,weell as providing adequate
access to communications services to Tribes.

A similar analysis led the FCC to adopt the TriBahanced Lifeline program in 2000,
when the FCC took substantial steps to close theoftelephone ownership by creating a
special program to incentivize carriers to offéepdone service in Indian Country.

An important goal of the Telecommunications Actl&86 is to preserve and
advance universal service. The 1996 Act providas‘{icjlonsumers in all regions
of the Nation, including low-income consumers amakse in rural, insular, and
high[-]cost areas, should have access to teleconmations and information
services....” In the Further Notice of this proceegrliwe sought to identify the
impediments to increased telecommunications depéoyrand subscribership in
unserved and underserved regions of our Natiofydirg tribal lands and insular
areas, and proposed particular changes to ourngaiveervice rules to overcome
these impediments. Although approximately 94 pdroéall households in the
United States have telephone service today, pdiogtiavels among particular
areas and populations are significantly below thtgonal average. For example,
only 76.7 percent of rural households earningtleas $5,000 have a telephone,
and only 47 percent of Indian tribal householdseservations and other tribal
lands have a telephoriEhese statistics demonstrate, most notably, thasting
universal service support mechanisms are not adegua sustain telephone
subscribership on tribal lands.

In this Order, we take the first in a series opste® address the causes of low
subscribership within certain segments of our pajpah. The extent to which
telephone penetration levels fall below the natid@aerage on tribal lands
underscores the need for immediate Commission acto promote the
deployment of telecommunications facilities in teabareas and to provide the
support necessary to increase subscribership irsthareasWe adopt measures

" Policies to Promote Rural Radio Service and to Sreamline Allotment and Assignment Procedures, First
Report and Order, 25 FCC Rcd. 1583, 1585 (footnotes omitted, eniptakied).
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at this time to promote telecommunications deplaynaad subscribership for the
benefit of those living on federally-recognized Amoan Indian and Alaska
Native tribal lands, based on the fact that Americalian and Alaska Native
communities, on average, have the lowest repoelegiione subscribership
levels in the country. Toward this end, we adop¢adments to our universal
service rules and provide additional, targeted supmder the Commission’s
low-income programs to create financial incentifg<eligible
telecommunications carriers to serve, and deplegoenmunications facilities in,
areas that previously may have been regarded hgiklgand unprofitable. By
enhancing tribal communities’ access to telecomueations services, the
measures we adopt are consistent with our obligatimder the historic federal
trust relationship between the federal governmadtfaderally-recognized Indian
tribes to encourage tribal sovereignty and selfegpanceSpecifically, by
enhancing tribal communities’ access to telecommeatiions, including access
to interexchange services, advanced telecommunaraj and information
services, we increase their access to educatiomroerce, government, and
public services. Furthermore, by helping to bridgee physical distances
between low-income consumers on tribal lands and #mergency, medical,
employment, and other services that they may neenl,actions ensure a
standard of livability for tribal communities’

The same rationale supports adoption of an E-rabalTPriority similar to the Broadcast
Tribal Priority. Without access to broadband atsithools and libraries, Tribes are increasingly
hamstrung in their efforts to “improve their conaiit,” and “promot[e] tribal self-sufficiency and
economic development,” especially where accesstt® and many government programs
increasing require internet access.

In terms of the logistics of adopting an E-rateb@tiPriority, the NNTRC suggests the
following approach.

1) E-rate Support Should Mirror Lifeline Support. At a minimum, the percentage of E-rate

support afforded institutions serving substantiatie populations (as further defined
below) should equal to or exceed the percentageafll Lifeline support that goes to

Tribal members. The Tribal Enhanced Lifeline peogrhas made major strides in increasing

8 See Federal-State Joint Board on Universal Service (ffw&eport and Order), FCC 00-208 (released
June 30, 2000), 11 2 & 5 (footnotes omitted, emighadided).
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telephone penetration in Indian Country, and cavesas an important indicator as to the
level of support that will be required to bring Adiband to schools and libraries serving
Tribal members. Over the past three years, fomgka, the percentage of total Lifeline
payments that have gone to those living in Trilveha has been:

a. 2010: 7.62% ($92.8 million of $1.21 billion)

b. 2011: 7.20% ($118.1 million of $1.64 billion)
c. 2012: 11.71% ($249.8 million of $2.13 billion)

This averages out to 8.84% over the past threesyddecause of changes made to the
Lifeline program in 2012° the gross amount spent on the Lifeline prograrbwilless in
years to comé! yet the NNTRC anticipates (and certainly hopést the percentage of the
Lifeline program supporting Native Americans shordthain roughly the same. Thus, under
this proposal, the FCC would instruct USAC to adoptibal Priority, whereby no less than
8.84 percent of the Schools and Library Progranpsrtife directed toward supporting
schools and libraries with significant Native Anzam populations.

2) Any E-rate Supported School With Enrollment of Morethan 50 Percent Tribal

Members Should Receive Support at the Maximum (90 Percent) L evel. Only 22 percent

of American Indians and Alaska Natives actuallglon reservations or other trust langs.
60 percent of American Indians and Alaska Natiwsih metropolitan areas, many of these

adjacent too, but off of, reservatioffsSchools that serve substantial Native American

° Source: USAC Spreadsheet entitled “L105 -- Anrlu@l Income Support Amounts by State and
Company-2010 through 4Q2012,” availablétip://www.usac.org/about/tools/fcc/filings/2013/a8px

10 5ee Lifeline and Link Up Reform and Moder nization, Report and Order and Further Notice of
Proposed Rulemaking, 27 FCC Rcd 6656, 6662—67, 1. 11-18 (20L&#{ne Reform Order).

M gee Lifeline Reforms Saved More than $210 Million in 2012, News Release, December 19, 2012.

12 see Office of Minority Health, American Indian/Alaskaaltive Profile, available at:
http://minorityhealth.hhs.gov/templates/browse.&bgd%x2&IvIID=52.

Bld.
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populations intermixed with other non-Native chéddroften do not qualify for support at
levels that meet the funding cuts today. Recogmitif this is necessary if the 78 percent of
Native Americans living off reservation are to liesto gain access to broadband services.

3) Within Each Funding Per centile Range, Priority Should Be Given to Schools and

Libraries Serving Native Populations. In other words, if overall funding is availabla f

schools and libraries falling below the maximumsup level of 90%, a priority should be

given to funding those schools and libraries whiobvide service to substantial Native

American populations (greater than 25%). This aapih would benefit schools and libraries

that have Native American populations that are suitisl, but fall short of the 50%

threshold discussed in recommendation two aboveabald put them in the 90% category.

Adoption of an E-rate Tribal Priority in this mammnveould both increase the likelihood

that schools and libraries serving significant Mathmerican populations would receive
support, and also incentivize service providers@arders to actively engage with Tribes to
provide service to such schools and libraries.thesEnhanced Tribal Lifeline program has
demonstrated on the Navajo Nation, if sufficiergentives are provided (with necessary
safeguards against waste, fraud and abuse), preade willing to come into Indian Country,
often for the very first time.

2. Deploying Fiber (Paragraphs 75-77)

In paragraphs 75-77 of tikerate NPRM, the Commission asks whether it should
prioritize special construction charges to deplbegif or other technologies from middle mile
networks to schools and librari€s The NNTRC submits that whatever the FCC decidébis

regard, that it adopt technology-neutral policiest tdo not penalize or hinder Tribes located far

14 E-rate NPRM, 1§ 75.
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across the Digital Divid&> Any attempt to adopt policies that even inadvetyefavor less
rural, or less impoverished, schools and librangshave a lasting negative effect on Tribes.
Before the Commission embarks on widening the gegdvered to each school or library, it must
assure that at least some form of broadband isaéeito all schools and libraries. Funding
bigger “pipes” to more urban schools because theglaeaper than funding thinner “pipes” in
very rural areas widens the Digital Divide, it doeghing to narrow it.

The NNTRC does agree with Paragraph 76, where @ &sks whether “there [is] a
role for the states or Tribal governments to pragétermining priority for such funds$® Tribes
must be consulted on E-rate funding matters, asahein the best position to assess the needs
of their members, and assist in allocating fundinthe most efficient manner, where it will do
the most good. In this regard, the Commission hprovide additional resources within
ONAP to conduct this consultatidh.As discussed more fully above, this should beedan
conjunction with the adoption of a Tribal Priorftyr E-rate funding.

Finally, in this section, the Commission asks thiéofving:

How should we address the needs of schools aratikigrin areas where fiber is

far less likely to be offered or available, suchTabal lands? Are there other

solutions such as fixed wireless or cable solutibas would be sufficient today

or in the future for meeting such schools’ anddii@s’ high-capacity broadband

needs? Are there deployment costs associated mytbfahose technologies that
should be supported by the E-rate program?

15 seeld., 1 77 (“If we prioritize some funding for new higlapacity broadband deployment should we
be technology neutral or should we prioritize fibennectivity over other types of broadband
connectivity?”)

1d., 1 76.

" The NNTRC submits that this function must resitdtha FCC, and not at USAC. Whereas ONAP has
earned great respect in Indian Country since d@sption, the experience with USAC, at least for the
Navajo, has not been good, to say the le&#.NNTRC Comments in this proceeding, p. 6, note 1¥ an
p. 26.

18 E-rate NPRM,  77.
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The fundamental problem with this is the fact tinat vast majority of Tribes are unable
to answer these questions, because they lacktéraah technical expertise to be able to make
these engineering trade studtsThe stark reality is that for many Tribes, thegbme part of
the E-rate program only because someone (oftele@tamunications provider), proposes a
technical solution for bringing broadband to trsgihools and libraries in a wholly uncompetitive
market. Tribes often are put at the mercy of qudviders, not only as to whether the technical
solution chosen was the best fit, but also asdalatory compliance matters. Here again, only
through the good offices of ONAP can the Commissiope to help Tribes with engineering and
regulatory expertise to be able to help answerrtijegstions for themselves.

3. Bringing Down Recurring Costs (Paragraph 89)

The Commission next addresses the issue of howrtg Bown recurring costs, and
proposes a number of measures that might #® 3de NNTRC supports any efforts the
Commission can make in assisting Tribes to undedsténether a proposal makes sense (from a
cost and efficiency standpoint), such as providjuglelines on per-megabit prices. The
NNTRC does not support, however, firm maximum @jdeecause there undoubtedly will be
many cases on Tribal Lands where it will be implolgsio deliver broadband to schools and
libraries for less than the maximum price set leyRICC. If the Commission does adopt
maximum prices, it should exempt Tribes from thpsees in the same way it has exempted

Tribes from various other limits within the USF gram (such as Lifeline and Link-up). This

!9 For those Tribes who do have such expertise gittenblogies deployed on Tribal lands are as varsed
the lands themselves, all the more reason to matketisat policies be technology neutral. The dwiragt
that must be said here, however, is that becausg® @imost total lack of access to spectrum b€k
use of wireless licensed spectrum to deliver braadtio schools and libraries is not a viable option
any Tribally-initiated delivery of broadband to sdfs and libraries. Unless and until the FCC aslopt
some of the proposals in Dockets 11-40 and 11-4f1, @®@condary market negotiation rules and “boiild
divest” requirements), Tribes lack the ability &fgprovision solutions using wireless technologiethe
licensed spectrum.

20E_rate NPRM, 1 89.
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should be done to reflect the fundamentally difféistate of deployment of telecommunications
infrastructure on Tribal Lands compared to the oéshe country. The same analysis applies to
the suggested per-student or per-building limitpppsed in Paragraphs 138-140. Because
Indian Country is so different from the rest of Aioa, Tribes should be exempted from such
caps, or at least provided the opportunity to destrate that any limits should not be applied to
them through an easily accessible and transpararewprocess.

4. Form 470 Refor ms (Par agr aphs 203-204)

The Commission also seeks input on whether rulesldtbe put into place to ensure that
in situations where there is only a single bidderservices, prices are reasonableds the
Commission points out, however, capping costsnglstbidder situations unreasonably
penalizes highly rural areas such as Indian refensma Even with the advent of new providers
on the Navajo Nation, the NNTRC remains concerhetllayering on additional rules, or
imposing flat caps on providers who are the ontiders to serve these areas, could significantly
chill the market. In effect, bidders would not phlave to bid against other potential bidders, but
would also have to assess whether to bid at gkl could not reasonably deliver service under
an artificial cap set by the FCC.

The NNTRC agrees with the FCC that Tribes needtiadil assistance and education
when it comes to the availability of master contsawr other contract mechanisms that could
reduce the amount of USF support requifed.o this end, the NNTRC urges the FCC to direct
USAC to establish a formal position of Tribal Liams whose duties would include assisting
Tribes in participating in the USF programs, aneériface with the FCC’s ONAP in education

and outreach efforts. Expending minor resourcébigarea ultimately could save the Schools

ZLE-rate NPRM,  203.
2)d. at 1 204.
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and Libraries Program millions of dollars by helpifiribes better identify better and more cost
effective solutions to bringing broadband servitwe$ribal schools and libraries.

. CONCLUSON

The NNTRC supports many of the proposals put fortine E-rate NPRM. When it
comes to Native Nations, however, that they ardd@nmentally different from the rest of
America, any modifications to the E-rate Progransimake into account both the sovereignty of
Native Nations, as well as the trust relationshgt exists between the FCC and individual
Tribes. Only through proper consultation with Bshand the adoption of rules that do not
hinder, but rather attack head on the deplorabke stf deployment in Indian Country, can the
FCC ever hope to narrow the Digital Divide. The TRC therefore requests that the FCC adopt
the proposals set forth herein, and in the NNTRAtsal Comments.

Respectfully submitted,

NAVAJO NATION TELECOMMUNCATIONS
REGULATORY COMMISSION

By: Is/ By: /sl
James E. Dunstan Brian Tagaban

Mobius Legal Group, PLLC Executive Director

P.O. Box 6104 P.O. Box 7740

Springfield, VA 22150 Window Rock, AZ 86515
Telephone: (703) 851-2843 Telephone: (928) 878478

Mobius Legal Group, PLLC
By: /sl

Kandis Martine
Counsel to NNTRC Navajo Nation Department of Justice
P.O. Box 2010
Window Rock, AZ 86515
Counsel to NNTRC

Dated: November 8, 2013
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